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STATEMT NT OF THE TC rire pyre PNTCH 


1. Whether the Trial Court abused its discretion and 
failina to advise the jury that they could not 
the Hen Sallev referred to in the Pannirello test: 
was the same Henry Sallev wresent in the courtroom as a 
defendant. 
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Whether the sentence imrosed unon Henry Salley as 


a result of his retrial was more severe than the prior sentence 
under all the circumstances. 


3. All other issues raised in the briefs of the other 


Appellants. 


STATEMENT OF FACTS 


ee ee 


>. 


Henry Sallev was originally one of many defendants 
indicted and charaed with consriracy in a wide spread narcotics 
consviracy which oriainally came to the attention of this Court 
in the appeal in 
Salley was convicted in ie Tra iti case of conspiracy (he 
had not heen chareed in anv substantive counts) and he 
sentenced to =: ve year term of imprisonment. Salley's 
conviction was re i by this urt and the case aqainst him 
remand 

Following varicu su -ceding indictments, Sallev was 


retried once aqain with a larace num of 


co-defendants, twelve 
of whom were actually tried in the case now on anneal. In the 


latest sunercedinag indictment Salley was charaqed with partici- 


nating in the same conspiracy initially alleqed in the 


indictment and so with one substantive count. The jury 


convicted Salley of narticipating in the conspiracy but acauitted 
him under the one substantive count. 
In the oricinal trial, the only evidence of pnarticivation 
by Sallev in the consniracy was bv two witnesses (Pannirello 
and Provitera) who testified that Salley had come to a Howard 
Johnson Motel in New Jersey on either one, two or three occasions 
and had picked up druas from Provitera on one of these occasions. 
The testimony in the first trial (Tramunti) was that 


Pannirello, who testified that he was in charae of what can 


best he termed as a retail outlet in New Jersey for the dis- 


tribution of druqs, met Salley on one occasion in the fall of 


1972 (neither he nor Provitera could pinnoint the dates with 
any exactness) and that, on that occasion, Pannirello and 
Provitera had spent ah (45) minutes 
th Salley and 
thereafter, Salley was present when, in a room of 
Robinson joined them for a discussion about druac 
Pannirello, Pannirello testified that he never saw 


T 


at one occasion. annirello was unable to identify 


courtroom, 
he had met Salley 
een there on two 
the courtroom, 
Provitera says he was introduced 
that Salley would accent deliveries 
in his testimony identified 
as being the nickun and delivery man for 
Pannirello's drua operation. Provitera testified that he saw 
Salle second time when he aave him a package. At his second 
mecting with Salley, no one else was present elthoudch Provitera 
had testified that Pannirello had been present at the first 
meetina, Provitera testified that he cave Salley a package at 
this second meetina and rerely told him that Harry would be in 
touch with Robinson whom he referred to as "Allen", Annarently 
there was no conversation about drugs and no money charcec 
hands, At his third meeting with Salley, Provitera substantially 


related the same incidents that Pannirello had described about 


the restaurant and the motel room, Again, on this occasion, 
there was no testimony that Salley discussed druaqs or handled 
drugs or money, 

Hearing at the oriqinal trial, the witness 
Provitera adrnitted that he had been shown a series of vhotoaranhs 
which were offered in evidence at the Wade Hearina and in which 
Salley's photograpnh was much laraer than the others and was also 


the only photocranh that was not a muq shot. While on <‘.e epnea] 


from the first conviction, it was uraed that this photographic 


ed Provitera's in-court identification of Salley, 


this Court while agreeing that the photoaraphic spread wee 


hichly suacestive, that Provitera had enough opnortunity 


to observe Salley so as not to have his in-court identification 

y the suacestive nhotocraphic spread, 

In the second trial, Pannirello and Provitera sub- 
stantially testified in the same manner as oriainally at the first 
trial. Provitera again made an in-court identification and the 
Court ruled that, based uvon his failure to identify Sallev two 
vears vreviously, Pannirello was not to be allowed to attempt an 
in-court identification (1898), 

Thereafter, defense counsel made an application to have 
the jury instructed that thev were not to infer from Pannirello's 
testimony that the nerson referred to in that testimony as 
Henry Salley was the defendant Henry Salley who was on trial and 
this application for such a limitina instruction was denied by 


the Court (2111-15), 


also made 


mention of 


were all acauainte 
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present 
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the crime that i sharas 
tion arose wherein Harrv 
co-conspirator testifvina on behalf 
the aovernment, atte 1 to make an in-court identification 
of the defendant Henry Salley connecting him with various 
narcotics transactions, This narticular witness had been ble 
to make such identification during the previous trial two vears 


before an 1a t the discretion of the ia upon timelv 


objection from defense counsel, prohibitec 


« 
7 


from attempting an 


in-court identification of the defendant at the second trial. 


The Trial Court, unon timely reauest 
overruled an application that the 
result of the inability of the witne 
they were not to infer that the hen! 
witness's testir onv was the me Hen 
as the defenca! Tt is resrectiult 
of I4¢ rot OY fay the eial ‘our t ne 
rx the case of 
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jury's aftention must be aiven" ic. 
in that case reversed the conviction 
of the Trial Court's failure to so in 
case of Jones v- Unite s, 56 
Appe 1 , . . YCULV, L96¢ }s the Co\ 
the Salley case to situations where 


involved. Tt was the Ceurt's opinio 


tyne required by the Salley decision 


situations --herein undercover 


In such situations it was felt that 


sary because of the numerous 
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aaqents 
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are used to purchase narcoti 


such instructions were neces: 


transactions 


that such acents miaqht 


time, there was 4 nossibi 
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of mistaken identity which should be taken into consideration 


by the jury upon request of the defense counsel, 


"Our concern of a possible error of memorv:on the 
part of an undercover narcotics aqent attemnting to isolate 

in his recollection the identity of one varticivant in as many 

as 100 similar transactions does not stretch to the same deqree 

of concern to the reliability of the memory of a robbery victim 
who had the opportunity to see the face and pnhvsical characteris=- 
tics of his assailant. We accordinaly reqard the doctrine of 

the Salley case as addressed snecificallv to the questions therein 
presented, id. at identification in multinle unrelated nar- 

cotics purchases." Id. at 542, 
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It is respectfully uraed 


t the Salley doctrine 


reauirina vroner instructions as reqards identification in narco- 


tics cases be applied to witnesses in such cases who are acting 


under color of aqovernmental authority, as was the witness 


Pannirello in this case. Such witnesses micht be subject to 


the same cdifficulties as undercove: narcotics agents in the 


In this case Pannirello 


area of identification. 
was a larae scale narcotics dealer who in his testimony described 


numerous narcotics transactions only one of which allegedly 


involved a person named Henry Salley. Pannirello, therefore, at 


was in the same situation with respect to identifying some- 


best, 


one with whom he had dealt as would he a government undercover 


agent who had made a number of transactions. In fact, however, 


Pannirello, lacking the training of a government agent and not 


have to identify those persons 


knowing that he would eventually 


whom he was dealing with in Court, was a far more unreliable 


witness than a trained qovernment undercover narcotics aqent. 


The Court in Jones further stated that in cases other 


than narcotics cases where the issue of identification was brought 


into question by the defense the Trial Court should sneci“‘cally 
instruct the jury in some manner that the evidence of identificatio: 
is an issue which must be resolved by the jury the Court stated 


as follows: "Such special instructions should point out 

the jury that the evidence raises the cuestion of whether 
defendant was in fact the criminal actor and necessitates 

jurors resolvina any conflict of testimonv upon this issue, 
instructions should of course noint out that the burden of proof 
is unon the prosecution with reference to every element of the 
crime charaged and this burden includes proving beyond a reasonable 
doubt the identity of the defendant as the perpetrator of the 
crime charaed"., Id, supra. 


Other circuit courts of apreal have similarly recoqnized 
the need for trial courts to properly instruct juries on the 


' 


identification. In the case of Unt 
of Appeals, 4th 

Court adopted the suqqestion of the D.C. Circuit in the 
case. The Court here stated that when the defendant has 
his identification in issue, it is incumbant upon the Trial 
Court, on request from defense counsel, to instruct the jury in 
the following manner: 

"), That the evidence raises a question whether the defendant 
was in fact the criminal actor and necessitates jurors resolving 
anv conflict of testimony uvnon this issue; and 

2. That the burden of proof is unon the prosecution with 
reference to everv element of the crime charaed anc this burden 
includes the burden of provina beyond a reasonable doubt the 


identity of the defendant as the perpetrator of the crime 
charged". Id. at 283. 


In the case of Unit s 2s v. Barber, 
(U.S. Court of Appeals, 3 Cireutt, 2971), the Court recoqnized 
the need for extreme care in the area of identification, Thus 


the Court acovted the approach of the Pennsylvania courts 


instructina jurors in the area of identification. It was 


Court's opinion that the jury was to consider four questions 
concerning the issue of identification in making their determina- 
tion of fact: 

1. Did the witness have an adequate opnortunity to observe the 
accused? 

2. Was the witness nositive in his identification? 

3. Was the witnesses identification testimony weakened hy a 
prior failure to identify the defendant or by prior inconsistent 
identification? 

4, Did the witness remain positive in his testimony after cross 
examination? Id, at 528 

It was the opinion of the Court that in the absence of 

any of these four conditions the juryv was to be admonished by 

the Court that the witnesses testimony as to identity must be 
received with caution and scrutinized with care. In the case of 
Government of the Virgin Islands v. Peterson, 507 F2d 888 (U.S, 
Court of Appeale, 3rd Cireuit, the Court reaffirmed its 
adherence to the manner in which identification testimonv was 

to be treated as they had previouslv stated in United States v. 
arber, supra. The testimony of eye witnesses must be "received 
with caution and scrutinized with care", id. at 901. 


The necessity for the Trial Court to instruct the jury 


in the area of identification was 


as to caution and scrutiny 


"Tr 


further pointed out in the case of United States v. 


71972). In 
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that case the Court adonted the model instructions on identification 
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which the Court stronaly suqcested for use by trial courts in 
trat Circuit. The Court felt that jurors should consider 
several items in appraisi:y identification testimony of a witness, 
Firstly, the Court felt that the jurors should be convinced 

as to the capacity and adequate opportunity of the witness to 
observe the offender. Secondly, the. jurors were to be instructed 
that identifications made by the witness subsequent to the offense 
were the product of the witness's recollection. Thirdly, the 

jury was to take into account any occasions unon which the witness 
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failed to identify the defendant or made an identification in- 
consistent with the identif’ -ation at trial. Fourth and finally, 
the jurors were to consider the credibility of each identifying 
witness in the same way as any other witness as to truth, cavacity 
and opportunity to make a reliable observation on “he matter that 
the witness testified to, id. at 599. 

The failure of the Trial Court to advise the jury in 
accordance with the timely application of the defense counsel as 
to how the jurors should consider the testimony of the witness 
Pannirello in liqht of the Trial Court's decision to prohibit 
the witness from making an in-court identification of the 
defendant-anvellant has resulted in substantial prejudice to the 
defendant. This is apparent when viewed in the licht of the 
aforementioned cases. In the case of United States v. Barber, 


supra, the Court established four standards by which identification 


testimony could be viewed by a jury. The Court there indicated 


shat a failure to meet any of the four criteria should be cause 


for the jury to view the testimony as to identity with scrutiny 


and care. One of the criteria requires that the witnesses 
identification testimonv cannot be weakened by prior failure to 
identify or by prior inconsistent identification. It is clear 
that if a trial court refused to so instruct in the 3rd Circuit 
upon request from defense counsel, in connection with identifica- 
tion testimony, substantial prejudice would arise against the 
taraet of the identification. It is resnectfullv urced that such 
prejudice did arise in the case at hand where the Trial 
failed to caution the jury in any manner as to how they 
view the idenitification testimony of the witness Pannirello in 
denying the timely aprlication of the defense dunsel reauesting 
the Trial Court to so advise, 

In the case of 
model jury instruction adopted by the Court in regard to identi- 
fication testimony was once again indicative of the possible 
prejudice that can arise in a case wherein the jury is not 
properly cautioned as to the manner in which they may consider 
identification testimony. >; part he mocel instruction the 
Court there states that the jurors mav "take into account anv 
occasions in which the witness failec to make an identification 
of defendant or made an identification th. - was inconsistent with 
his identification at trial", id. at 599, The case of Uni 

is also indicative of the necessitv 

the Trial Court to prorverly advise or instruct the jury as 


how they might consider identification testimony. The Court here 
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indicated that it was required that the Trial Court snecilficallv 
instruct the jury upon request from defense counsel that they 
were to “resolve any conflict in testimony upon this issue", 
that is identification, id. at 383. 

It is respectfully uraed that while no special instruction 
was requested by defense counsel in connection with the witness 
Pannirello's testimony at the time the jury was being charged, 
the timely anrplic on of defense counsel to the Trial Court to 
advise the jury in connection with this matter, was sufficient 
to meet the oblications of defense counsel in this reaard. The 
failure of the Trial Court, therefore, to advise the <urv as to 
the manner in which they should consider the testimony of the 
witness Pannirello has resulted in substantial ‘prejudice re- 


quirina a reversal in the interests of justice. 


POINT II 


THE TRIAL COURT IN SENTENCING THE 
DEFENDANT=-APPELLANT HENRY SALLEY TO A 
TERM OF IMPRISONMENT OF FIVE YEARS HAS 
IN EFFECT SENTENCED THE DEPENDANT TO A 
MORE SEVERE TERM OF IMPRISONMENT THAN 
THE DEFENDANT HAD PREVIOUSLY RECETVED 
AS A RESULT OF HIS CONVICTION ON THE 


SAME CHARGES IN HIS FIRST TRIAL. 


While the Trial Court had acted proverly and in accordance 
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w in sentencing the defendant-appellant Henry Salley to a 


term of imrrisonment of five year:, it is respectfully urqed that 


— 


such sentence, whiie within the lecal and constitutional bounds ° 
of the law, was in effect a more severe sentence than the one 
which had been previously imrosed. 
In the case of North Carolina v. Pterce, 395 U.S. 711, 
€56 19€9, the United States Supreme 
Court determined that where a defendant had been convicted of 
the same offense on a second occasion and had served prior tire 
in prison for such offense upon conviction for this offense in 
a second trial, defendant must be credited wit!. time served, 
including whatever time ofr for qood behavior the defendant had 
previcusly heen credited with. In this case the defendant has 


. already servedfourteen (14) months of his sentence under the first 


The defendant will be eliqible for pwarole 


overturned conviction. 


in six months upon reentry into confinement, It is wossible 


that the defendant may not receive the same consideration for 


parole he would have received had he remained in confinment under 
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conviction and sentence. Thus a rnossible denial of 


the 


first 


narole would force the defendant to remain in confinment for a 


lonaer period time that he might have remained had he not 


exercised his constitutional riqht of appeal under the 14th 


Amendment as was stated in Worth Carolina v. Pierce, supra 


at Jaze 


It is respectfully urged that the Trial Court has abused 


its discretion 


in this case, and that it has fa led to take into 


consideration the totality of the circumstances involved in this 


case. In the case of Jones v. United States, 327 F2d &t (U.S. 


a 4 r rn , 2° ey TT 


Court of Appeals, D.C. Cireu L$63), the Court found that it 
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was within the judoe's discretion to consider the circumstances - 


in mitiaation and agaravation and to make a Getermination as to the 


justification of Furthermore, the Cour 


stated in Genet v. United States, 375 U.S. 960, that “it is 


always the duty of a sentencing juddae to consider both the crime 


hen determinina a just 


and the person committing the crime w 


sentence", In this case the defendant has in the interim 


between the two trials develoned ties to his community as well 


as steady emvlovment. It would serve no useful purpose to in- 


defendant's life for a second time in that imprisonment 


terrupt the 


might well harm the efforts defendant has made at self-rehabilita- 


The defendant has a worthy background in that he is a 


tion. 


wounded veteran entitled to a disability nension from the Veterans 


Administration. He had been steadily emnloved for manv 


years in the District of Columbia Railroad Svstem and it was 


only durince the period of his unemployment wherein the defendant 


became involved with crime. Since the defendant is no longer 


unemployed in that he is pwresently working despite medical advice 
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that he should not undertake work and since he no loncer has 
any connections with any of the criminal elements that '2 was 
vreviously involved with it is respectfully urged that no 
purpose would be served through reconfininag the defendant at 
this stace, 

It is uraed that the Anpvellate Court uld undertake 
its authority to review the sentencing procedures of the Trial 
Court. In the case of Unite 

975), the Court determined 
that it was proper under cercain circumstances for there to be 
appellate review of th ye Cou) s sentencing procedures, 


"Careful annell: 


process does not imvoince unon 
discretion to impose sen 
Rather, it simnly aims to 


review of th Fuad ial sentencinea 


judae's sentencinoe discret 

and that the information 

unreliable, improper or 

As the transcript of the sentencina minutes for Henry 
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Salley in the Tramunti case indicates (see docket 74-1550), the 
Trial Court, when it originally sentenced Henrv Salley to a term 
of five years imprisonment had heen influenced by the fact that 
the Trial Court felt that Salley had not testified truthfully. 

It would therefore follow that, had Sallev not taken the stand 

in the oriainal trial, he miaht have received a less severe 
sentence. Since the reversal by this Court wines the slate clean 
for the new trial and since Salley did not take the stand at 

the second trial, it is also resnectfullyv urced that the Court 


should not have imposed the same sentence as the one which was 


Clearly influenced by what the Court reaarded as per} 


ury on 
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Salley's part. 


It is therefore respectfully urced that the Trial 


Court's sentence be vacated 


in this case in the interest of 


compassion and justice, 
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HARRY R, POLLAK 
Attorney for Defendant- 
Aprellant Salley 
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